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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

 

In re: 

 

FIRSTENERGY SOLUTIONS CORP., et al., 

 

Debtors. 

Chapter 11 

 

Case No.: 18-50757 

(Jointly Administered) 

 

Judge Alan M. Koschik 

 
CREDITOR SCHWEBEL BAKING COMPANY’S MOTION PURSUANT TO §105 OF THE 

CODE AND BANKRUPTCY RULE 7023 TO (A) PRELIMINARILY APPROVE SETTLEMENT; 

(B) PRELIMINARILY CERTIFY PROPOSED SETTLEMENT CLASS; (C) APPOINT 

SCHWEBEL BAKING AS CLASS REPRESENTATIVE AND ITS COUNSEL AS CLASS 

COUNSEL; (D) APPROVE FORM AND MANNER OF NOTICE; (E) SCHEDULE FAIRNESS 

HEARING; AND (F) GRANT RELATED RELIEF 

Schwebel Baking Company (“Schwebel” or “Class Claimant”) submits this motion 

pursuant to Bankruptcy Code §105 and Bankruptcy Rule 7023 (incorporating Fed. R. Civ. Proc. 

23) (“Rule 23”) for entry of its [Proposed] Preliminary Approval Order (“Preliminary Order”) 

that will (a) preliminarily approve its Stipulation of Settlement with Debtors (the “Stipulation” or 

“Settlement”); (b) preliminarily certify the proposed class (the “Class”) of FES commercial and 

industrial customers for settlement purposes only; (c) appoint Schwebel as Class Representative 

and its counsel as Class Counsel; (d) approve the form and manner of notice of the Settlement to 

Class Members; (e) schedule a fairness hearing; and (f) grant related relief (the “Motion”).
1
 

PRELIMINARY STATEMENT 

Schwebel respectfully requests that the Court preliminarily approve the Settlement 

pursuant to §105 of the Bankruptcy Code and Rule 23, subject to final approval following 

                                                           
1
 A copy of the proposed Preliminary Order, with Exhibits A-1 and A-2 thereto, is attached 

at Exhibit A (together with Exhibits A-1 and A-2 thereto) to the Stipulation.  The Preliminary 

Order is also sometimes referred to in the settlement papers as the “Preliminary 7023 Approval 

Order”).  A complete copy of the Stipulation and its exhibits (including the Preliminary Order 

and its exhibits) are attached as an Exhibit to the accompanying Declaration of William C. 

Fredericks (“Fredericks Decl.”) in support of this Motion.  Unless otherwise defined herein, all 

capitalized terms used herein have the same meanings as in the Stipulation. 
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issuance of notice and a hearing pursuant to Rule 23(e). 

The underlying claims at issue arise out of Debtor FirstEnergy Solutions Corp.’s (“FES”) 

imposition of certain “Polar Vortex Surcharges” in 2014 on its large and mid-size industrial 

customers (the “Class Members”).  Schwebel alleges that FES’s imposition of such surcharges 

breached the terms of the common form contracts that FES had with each Class Member. 

Under the proposed Settlement, in exchange for the release of the Class Members’ breach 

of contract claims, the Class will receive an allowed claim in the amount of $12,000,000 (the 

“Allowed Claim”), with the distributions thereon to be paid, in the form of New Common Stock, 

into a Settlement Fund pursuant to the terms of the Stipulation and the provisions of Eighth 

Amended Joint Plan of Reorganization (the “Plan”).  After the settlement consideration is 

deposited into the Settlement Fund and converted into cash, the resulting cash (after deductions 

for Class Counsel’s attorneys’ fees and expenses, and for costs of notice and administration, as 

approved by the Court) will be distributed to Class Members pursuant to a Plan of Allocation. 

The proposed Settlement is fair and reasonable, and warrants preliminary approval and 

issuance of Notice to the Class (so that the Court can then, following the issuance of the notice 

and required fairness hearing under Rule 23(e), consider whether to grant final approval).  The 

amount of the resulting Allowed Claim – $12 million – would represent roughly 54.5% of the 

maximum amount ($22.054 million) of damages that the Class could have established had it 

prevailed on all issues in this matter.  Fredericks Decl. ¶ 20.  Given the time and expense 

required to complete fact and expert discovery, conduct a trial, and resolve appeals, the proposed 

Settlement is well within the “range of reasonableness” meriting preliminary approval.  In 

addition, various other constituencies in these proceedings, including the ad hoc noteholder 
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groups and the Official Committee of Unsecured Creditors (the “Committee”), have also 

consented to the material terms of the Settlement.  Id. at ¶ 16.  

The Court should also certify, for settlement purposes only, the proposed Class under 

Rule 23(b)(3).
2
  Based on the best available information, there are 36,345 putative Class 

Members who have been identified from FES’s records, and who are all similarly situated as 

they had common form contracts that FES allegedly breached in the same way when FES 

invoiced them for the Polar Vortex Surcharges at issue.  Id. at ¶ 23-24, 30.  Nor is it disputed that 

Schwebel and its undersigned counsel are “adequate” to represent the Class.  The Rule 23(a)’s 

prerequisites of numerosity, commonality, typicality, and adequacy – as well Rule 23(b)(3)’s 

requirements that common issues predominate and that class treatment is a superior method of 

resolving the claims at issue – are thus all readily satisfied. 

Schwebel also requests that the Court approve the proposed Notice Plan, which has been 

prepared in consultation with Heffler Claims Group (“Heffler”), the proposed Claims 

Administrator for the Settlement.  Id. at ¶34. The Notice Plan calls for each member of the 

proposed Class to be sent a summary Individual Notice in the form of a customized letter.  See 

[Proposed] Preliminary Order attached hereto at Exhibit A-2.  The Individual Notice will (a) 

briefly describe the action and proposed Settlement, (b) state the amount of Polar Vortex 

Surcharges paid by that Class Member (their “Recognized Claim Amount”), and (c) refer the 

recipient to a dedicated settlement website, www.polarvortexsettlement.com, for a copy of the 

“Website Notice.”  This longer Website Notice (id. at Exhibit A-1) will contain more extensive 

details regarding the action, the Settlement, and Class Members’ rights to object or “opt out” 

                                                           
2
 The Court, by Stipulation and Order filed September 25, 2018 [Dkt No. 1451], has already 

allowed Schwebel to file its Class Proof of Claim (no. 934) (“Class POC”), and found, under 

Bankr. Rule 9014, that Rule 7023 applies to class certification issues relating to the Class POC. 
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(and how they can exercise them).  The Parties agree that this Notice Plan complies with all 

relevant notice requirements, while also avoiding undue printing and mailing costs.
3
 

Because the Effective Date of the Settlement can occur only after the Plan has been 

confirmed and the effective date of the Plan occurs, the Parties request that the Court (a) agree to 

defer actual issuance of the Notice until after the Plan Effective Date (assuming that that Date 

has not already occurred), and (b) set a provisional date for the required Fairness Hearing under 

Rule 23(e)(2) that would fall roughly 75 days after the anticipated Plan Effective Date.  Should 

the Plan Effective Date be delayed, due to appeals or otherwise, the Parties will contact the Court 

to set a new date for the Fairness Hearing.
4
 

Accordingly, the Court should enter the Parties’ Proposed Order. 

JURISDICTION 

This Court has jurisdiction over this Motion under 28 U.S.C. §1334.  This matter is a core 

proceeding within the meaning of 28 U.S.C. §157(b)(2).  Venue is proper under 28 U.S.C. 

                                                           
3
 To reduce costs while also ensuring that the Settlement’s net proceeds are fairly distributed, 

Class Members will not need to submit individual claims.  Instead, each Class Member’s 

“Recognized Claim Amount” will be pre-determined by the Claims Administrator from FES 

records, and will issue checks to qualifying Class Members based on those amounts. 

4
 Under the [Proposed] Preliminary Order, all deadlines relevant to obtaining final approval 

under FCRP 23 will be fixed by reference to the date of the Fairness Hearing (e.g., the order will 

provide that the Individual Notice be mailed at least 60 days before the Fairness Hearing (id., 

¶18), and require Class Members to submit any objections or “opt-out” requests at least 30 days 

before that Hearing (id., ¶¶14-15).  The proposed time interval giving Class Members 30 days 

from the mailing of the Notice in which to submit objections or “opt-out” requests is consistent 

with the time periods provided for In Re Data Cooling Tech. LLC, No. 17-52170, Adv. Proc. No. 

17-05065 (Bankr. N.D. Ohio Apr. 6, 2018) (Koschik, J.) [Doc. No. 49] (ordering that individual 

notices be mailed by April 9, and that class members submit any objections or opt-out requests 

by May 7). 
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§§1408 & 1409.  The statutory predicates for the relief requested are 11 U.S.C. §105 and 

Bankruptcy Rule 7023 (including Rule 23 as applicable through Rule 7023).
5
 

NATURE OF THE UNDERLYING CLAIMS 

In January 2014, FES’s service region experienced unusually cold “Polar Vortex” 

weather conditions.  As a result, PJM Interconnection LLC (“PJM”), the regional transmission 

organization (“RTO”) that coordinates the supply of electricity on a wholesale basis within 

FES’s service region, purchased additional electricity generation capacity.  PJM billed the costs 

of those purchases to “retail” energy companies (such as FES), which supply electricity to actual 

end-users.  ¶¶3, 18-19.
6
  FES, in turn, “passed through” much of its share of the PJM charges to 

FES’s large or mid-sized industrial and commercial customers (the Class Members). 

Schwebel alleges that, by “passing through” these PJM charges to the Class Members, 

FES breached the terms of the substantially similar form contracts that FES had with each Class 

Member.  In particular, Schwebel alleges that these contracts allowed FES to “pass through” 

surcharges imposed by an RTO (such as PJM) only if they were due to an RTO imposing either 

“new” charges or a new “method or procedure for determining charges.”  Compl., ¶¶2, 17 & 

Compl., Ex. A).  Schwebel further alleges that the PJM surcharges that FES “passed through” to 

the Class Members were neither “new” nor the result of a changed “method or procedure for 

determining charges” – but instead simply reflected charges for customary RTO services that 

simply happened to be more expensive than had been expected due to unusually cold weather. 

                                                           
5
 Insofar as Rule 9019 approval is also needed to obtain the requested relief, Schwebel joins in 

Debtors’ separately filed Motion to Approve Settlement Under Bankruptcy Rule 9019. 
6
 Citations to “Compl., ¶__” or “¶__” are to paragraphs of Schwebel’s Complaint in the 

District Court, which was later filed as an exhibit to the Class POC (claim no. 934). 
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Schwebel paid roughly $11,000 in Polar Vortex Surcharges that FES had billed it for (see 

Schwebel individual proof of claim (claim no. 935)), but later protested to FES that the charges 

were improper.  After FES declined to refund the disputed amounts, Schwebel sued.  ¶24. 

PROCEDURAL HISTORY 

Schwebel filed its Complaint in May 2017, seeking damages, on behalf of itself and a 

putative class, equal to the amount of all Polar Vortex Surcharges paid to FES.  Fredericks Decl. 

¶7.   

On July 3, 2017, FES moved to dismiss the Complaint for failure to state a claim and, 

alternatively, to strike the class allegations.  Those motions were fully briefed and argued.  Id. at 

¶8. 

On March 21, 2018, the District Court (Pearson, J.) denied both the motion to dismiss 

and the motion to strike the class allegations.  Schwebel Baking Co. v. First Energy Sols. Corp., 

2018 WL 1419477 (N.D. Ohio Mar. 21, 2018), DC Dkt. No. 27.  Id. at ¶9. 

On March 31, 2018, the Debtors filed for Chapter 11 relief in this Court.  Id. at ¶ 10. 

On April 11, 2018, the U.S. Trustee selected Schwebel to serve on the Committee in 

these proceedings.  Id. at ¶ 11. 

On August 20, 2018, Schwebel filed a Motion for an Order Applying Bankruptcy Rule 

7023 to the Claims of a Class of Debtor FES’s Customers Arising From Its Polar Vortex 

Surcharges, together with its [Proposed] Class POC.  Dkt No. 1179; Fredericks Decl. at ¶ 12.   

On September 25, 2018, by Stipulation and Agreed Order among Schwebel, the 

Committee, and the Debtors, the Court (a) “direct[ed] application of Bankruptcy Rule 7023” 

with respect to Schwebel’s request for class treatment; (b) allowed Schwebel to file its 

“protective class proof of claim”; and (c) reserved decision on all other matters relating to class 
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certification or the Class POC until after the Parties could conduct discovery.  Dkt No. 1451; 

Fredericks Decl. at ¶ 13.  

During late 2018 and early 2019, Schwebel took significant document discovery, and 

obtained over 36,000 pages of documents (plus responses to numerous interrogatories and 

requests to admit) from the Debtors.  Discovery was adversarial and hard-fought; indeed, 

Schwebel filed a motion to compel against the Debtors on February 5, 2019.  Dkt No. 2074; 

Fredericks Decl. at ¶14. 

Shortly before Schwebel filed its February 5 motion to compel, the Parties began serious 

settlement discussions.  Id. at ¶ 15. 

In February 2019, the Parties negotiated a Settlement Term Sheet, and secured the 

consent of the Committee and the ad hoc noteholder group and Mansfield certificateholders 

group to the terms thereof, subject to the completion of customary “long form” settlement papers 

and the Rule 23 approval process.  Id. at ¶ 16. 

On February 11, 2019, the Parties advised the Court that they had settled.  Id. at ¶ 17. 

On June 25, 2019, pursuant to Stipulation and Agreed Order among Schwebel and the 

Debtors, the Court temporarily allowed the Class POC in the amount of $12,000,000 in Class A6 

for the limited purpose of allowing Schwebel, pursuant to Rule 3018(a), to vote on the Plan as 

the holder of that Claim.  Dkt No. 2820; Fredericks Decl. at ¶ 18. 

On November 20, 2019, following good faith efforts to resolve certain issues arising from 

Schwebel’s decision (on behalf of the putative Class) to exercise the “equity election” under the 

Plan, the Parties executed the long-form Stipulation of Settlement.  Id. at ¶ 19. 

SUMMARY OF THE SETTLEMENT 

Under the Settlement the Class will receive a non-priority unsecured Allowed Claim for 

the Class POC in the amount of $12,000,000 (or roughly 54.5% of the maximum Allowed Claim 
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that Schwebel believes could have been obtained had Schwebel prevailed on all matters relating 

to the Class POC; see §I.B(i) below).  After the Settlement Effective Date occurs, the 

consideration payable on the Allowed Claim will be transferred to the Settlement Fund.  Because 

Schwebel, on advice of its financial advisor (Dundon Advisors LLC), has exercised the “equity 

election” under the Plan, the Settlement Fund will initially be funded with shares of New 

Common Stock (as defined in the Plan).  Class Counsel, upon the advice of its financial advisor, 

intend to sell (and convert to cash) the New Common Stock promptly after it is received, 

consistent with their fiduciary duty to avoid selling at an unreasonable discount from the shares’ 

fair value.  The Settlement also provides for the Parties to retain (subject to the Court’s approval) 

Heffler Claims Group as the Claims Administrator that, in addition to administering the Notice 

Plan, will also distribute checks from the Net Settlement Fund to Class Members in accord with 

the proposed Plan of Allocation (or such modified allocation plan as the Court may approve).  

Stipulation, §§3.1, 6.1, 7.1-2, 12.  The Settlement’s other main terms are: 

a) The proposed Class of current and former large and mid-sized FES industrial and 

commercial customers who paid all or a portion of the disputed Polar Vortex 

Surcharges (see §II below) will be certified for settlement purposes only (Stipulation, 

§1.67, 5.1); 

b) Upon the Settlement Effective Date, each Class member will release all “Released 

Claimants’ Claims” (including all claims arising from their payment of any Polar 

Vortex Surcharges) as against FES and its Affiliates (id., §13.1). 

c) Notice- and Administration-related costs incurred in connection with the Settlement 

will be paid from the Settlement Fund up to a cap of $75,000; and any such costs in 

excess of $75,000 shall be paid by FES or its bankruptcy estate (id., §§6.8, 6.13); 

d) Schwebel, as Class Representative, may apply to the Court for a Service Award of 

$15,000 to compensate for its time and expense in representing the Class (id., §9.2); 

e) Class Counsel may apply to the Court for a Professional Fees and Expenses Award, 

including for an award of attorneys’ fees to Class Counsel of up to 33⅓ percent of the 

Gross Settlement Fund, and for payment of reasonable expenses (including the fees 

and expenses of Schwebel’s financial advisor and litigation experts), but with the 
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proviso that no Fees or Expenses shall be payable until the Settlement Fund has been 

funded and the Settlement Effective Date has occurred (id., §9.1); 

f) Debtors represent and warrant that the “Records File” that they have produced to 

Heffler Claims Group and (in partially redacted form) to Schwebel contains the 

information reasonably necessary to allow the Claims Administrator to (a) identify 

each prospective Class member by name and last known address, and (b) calculate the 

value of each Class member’s Recognized Claim Amount (i.e., the amount of Polar 

Vortex Surcharges it actually paid) under the proposed Plan of Allocation (id., §6.3);  

g) The Claims Administrator will disseminate the Individual Notice (see [Proposed] 

Preliminary Order at Exhibit A-2) by first class mail to each Class member’s last 

known address as shown in a “Records File” that Debtors have already provided to the 

the proposed Claims Administrator (Heffler), and shall also direct Class Members to a 

dedicated settlement website, www.polarvortexsettlement.com, where they can view 

and download the longer “Website Notice” (see Preliminary Order at Exhibit A-1), 

which will describe in greater detail (a) the claims at issue; (b) the proposed 

Settlement; (c) class counsels’ request for an award of Professional Fees and Expenses 

and Schwebel’s request for a Service Award; (d) each Class Member’s rights to “opt 

out” or to object to the Settlement and any related application, to object to the 

proposed Plan of Allocation, to dispute the calculation of its “Recognized Claim 

Amount” contained in its Individual Notice letter, and to attend the Fairness Hearing 

either in person or through counsel, and how to timely exercise those rights; and (e) 

the binding effect of the proposed Judgment and release of claims under the Settlement 

on any Class Members that do not “opt out” (id., §6.9-.11); 

h) Copies of the Settlement and, when filed, of all papers in support of final approval and 

in support of any related Professional Fees and Expenses Application, will also be 

posted on the dedicated Website, and the Claims Administrator will also establish and 

staff a “1-800” number that Class Members can call with questions (id., §6.10-.11 and 

page 2 of Exhibit A-1 thereto); 

i) The Settlement will become Effective only if the Court approves both the Settlement 

and the Plan, and those approvals become final and non-appealable (id., §15). 

ARGUMENT
7
 

I. THE COURT SHOULD PRELIMINARILY APPROVE THE SETTLEMENT 

A. The Settlement Is Well Within the Range of Possible Approval 

Dismissal or compromise of a class action requires Court approval.  Rule 23(e)(1)(A).  

Approval of a proposed class-action settlement is a three-step process: (1) the court must 

                                                           
7
 Unless otherwise noted, in quoted material emphasis is added and internal cites are omitted. 
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preliminarily approve the proposed settlement; (2) class members must be given notice of the 

proposed settlement and of their rights to object or “opt out”; and (3) the court must hold a final 

hearing, after which it must decide whether to finally approve the settlement as fair, reasonable, 

and adequate.  See, e.g., MANUAL FOR COMPLEX LITIGATION (THIRD), §30.41 at 236 (1995); In 

re Telectronics Pacing Sys., Inc., 137 F. Supp. 2d 985, 1026 (S.D. Ohio 2001) (citing Williams v. 

Vukovich, 720 F.2d 909, 921 (6th Cir. 1983)). 

The key issue at the instant preliminary approval stage is whether the proposed settlement 

is “within the range of possible approval.”  MANUAL FOR COMPLEX LITIGATION (THIRD), 

§30.41 at 237.  In other words, to ‘“ascertain whether there is any reason to notify the class 

members of the proposed settlement and to proceed with a fairness hearing,’” a court must first 

“determine whether the proposed settlement is potentially approvable.”  Berry v. School Dist. of 

Benton Harbor, 184 F.R.D. 93, 97 (W.D. Mich. 1998).  A court “bases its preliminary approval 

of a proposed settlement upon its familiarity with the issues and evidence of the case as well as 

the arms-length nature of the negotiations prior to the settlement.”  Telectronics, 137 F. Supp. 2d 

at 1026.  ‘“If the proposed settlement appears to be the product of serious, informed, non-

collusive negotiations, has no obvious deficiencies, does not improperly grant preferential 

treatment to class representatives or segments of the class, and falls with[in] the range of possible 

approval, then the Court should direct that notice be given to the class members of a formal 

fairness hearing, at which evidence may be presented in support of and in opposition to the 

settlement.’”  Id. at 1015 (quoting MANUAL FOR COMPLEX LITIGATION §30.44 (2d ed. 1985)). 

Here, the Parties engaged in extensive arm’s-length negotiations, and the proposed Class 

was represented by experienced counsel.  See also 4 NEWBERG & CONTE, NEWBERG ON CLASS 

ACTIONS §11.41 at 90 (4th ed. 2002) (“There is usually an initial presumption of fairness when a 
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proposed class settlement, which was negotiated at arm’s length by counsel for the class, is 

presented for court approval.”).  Moreover, Schwebel believes that the Settlement reflects an 

excellent recovery in the form of an allowed claim in the amount of $12 million, which is equal 

to roughly 54.5% of all Polar Vortex Surcharges actually paid by Class Members.  And the 

proposed Plan of Allocation not only provides for all Class Members to ultimately receive a 

distribution check (subject to a $50 minimum payment threshold) representing their pro rata 

share of the recovery, but contemplates a low-cost claims administration process where 

individual claims are “pre-calculated” based on the Debtors’ records without the need for 

individual claims to be filed, processed, or audited.  See generally Stipulation at §§6.3-6.5.  As 

further shown below, the proposed Settlement thus merits preliminary approval. 

B. The Relevant Criteria for Final Approval Support Preliminary Approval  

At the preliminary approval stage, the Court need not and should not determine whether 

it will ultimately approve the Settlement.  However, a preview of the factors that will be relevant 

to the final approval stage is useful, and confirms that preliminary approval should be granted. 

In determining whether a settlement is fair, adequate, and reasonable under Rule 23, 

courts in this Circuit consider the following factors: 

(a)  [T]he likelihood of success on the merits weighed against the amount and 

from of the relief offered in the settlement; (b) the risks, expense, and delay of 

further litigation; (c) the judgment of experienced counsel who have competently 

evaluated the strength of their proofs; (d) the amount of discovery completed and 

the character of the evidence uncovered; (e) whether the settlement is fair to the 

unnamed class members; (f) objections raised by class members; (g) whether the 

settlement is the product of arm’s length negotiations as opposed to collusive 

bargaining; and (h) whether the settlement is consistent with the public interest.   

In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 522 (E.D. Mich. 2003) (citing Granada 

Invs. Inc. v. DWG Corp., 962 F.2d 1203, 1205 (6th Cir. 1992) and Williams v. Vukovich, 720 
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F.2d 909, 922-23 (6th Cir. 1983); accord Rankin v. Rots, No. 02-cv-71045, 2006 WL 1876538, 

at *3-*4 (E.D. Mich. June 27, 2006).
8
 

i. Likelihood of Success on the Merits vs. the Value of the Settlement 

Schwebel believes the Class’s claims have merit.  Unsurprisingly, however, the Debtors 

take a different view, and contend (inter alia) that (1) the District Court’s findings that the 

contract language was ambiguous meant that the Debtors would be able to vigorously contest 

Schwebel’s contract interpretation theories at summary judgment and at trial, and (2) the Debtors 

would also be able to successfully assert various affirmative defenses (such as the “voluntary 

payment doctrine”) against Schwebel and every other every Class member (as they had all 

actually paid the surcharges at issue).  Accordingly, success at summary judgment, trial, and 

likely, appeals is far from certain.
9
 

Despite these real litigation risks, under the proposed Settlement the Class will obtain an 

Allowed Claim of $12 million.  This factor thus provides strong support for preliminary 

approval. 

                                                           
8
 Similarly, in the bankruptcy context under Rule 9019 (see Debtors’ separate motion), courts 

in this Circuit consider (1) the probability of success on the merits; (2) the difficulties, if any, to 

be encountered in the matter of collection; (3) the complexity of the litigation and likely expense, 

inconvenience and delay of further litigation; and (4) the interest of creditors and a proper 

deference to their reasonable views.  Bard v. Sicherman (In re Bard), 49 F. App’x 528, 530 (6th 

Cir. 2002); In re Bailey, 421 B.R. 841, 845 (Bankr. N.D. Ohio 2009). 

9
 It is axiomatic that in reviewing a proposed settlement courts “do not decide the merits of the 

case or resolve unsettled legal questions.”  Carson v. Am. Brands, Inc., 450 U.S. 79, 88 n.14 

(1981).  Instead, the court’s focus is on whether the agreement is “the product of fraud or 

overreaching by, or collusion between, the negotiating parties,” and whether it appears that ‘“the 

settlement, taken as a whole, is fair, reasonable and adequate to all concerned.’”  Gardner v. 

Lafarge Corp., No. 99-10176, 2007 WL 1695609, at *5 (E.D. Mich. June 12, 2007), 2007 U.S. 

Dis. Lexis 42536, at *14-*15 (E.D. Mich. June 12, 2007) (citing Clark Equip. Co. v. Int’l Union, 

Allied Indus. Workers of Am., AFL-CIO, 803 F.2d 878, 880 (6th Cir. 1986)); accord Williams, 

720 F.2d at 921 (“The Court has no occasion to determine the merits of the controversy or the 

factual underpinning of the legal authorities advanced by the parties.”). 
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ii. Risks, Expense, and Delay of Continued Litigation 

Settlements should represent “a compromise which has been reached after the risks, 

expense and delay of further litigation have been assessed.”  Cardizem, 218 F.R.D. at 523 

(quoting Williams, 720 F.2d at 922).  “[T]he prospect of a trial necessarily involves the risk that 

Plaintiffs would obtain little or no recovery,” id., whereas “settlement avoids the costs, delays, 

and multitude of other problems.”  Telectronics, 137 F. Supp. 2d at 1013.   

Here, the further costs to the Parties and the Court would be considerable absent a 

settlement, as the Debtors would have continued to vigorously defend against Schwebel’s claims 

through the remainder of discovery, at summary judgment, at trial, and on appeal.  The 

Settlement eliminates the attendant risks, delays, and costs of such further litigation.  The 

benefits to the Class of the “bird in the hand” under the Settlement here thus outweigh the risks 

of trying to obtain a better result through further litigation.  Cardizem, 218 F.R.D. at 525. 

iii. The Judgment of Experienced Counsel 

In deciding whether to approve a proposed settlement, courts “also consider[] the opinion 

of experienced counsel as to the merits of the settlement.”  Id.; see also Rankin, 2006 WL 

1876538, at *3-*4 (“The Court will not substitute its business judgment for that of the parties; 

the only question . . . is whether the settlement, taken as a whole, is so unfair on its face as to 

preclude judicial approval”). 

Here, after (a) investigating the claims at issue; (b) defeating Debtors’ motions to dismiss 

and strike class action allegations; (c) obtaining leave from this Court to file the Class POC; (d) 

conducting significant discovery; (e) retaining and consulting with its merits expert; and (f) 

retaining a financial expert to assist in negotiating and structuring the Settlement, it is 

respectfully submitted that the undersigned counsel have developed a firm basis on which to 

assess the strengths and weaknesses of the claims at issue.  Their strong belief that the proposed 
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Settlement is fair, reasonable, and in the Class’s best interest also supports approval. 

iv. Amount of Discovery Completed 

As noted above, significant document and written discovery in this case has been taken, 

and the case has been actively and vigorously litigated through contested motions in both this 

Court and the District Court.  This factor therefore also supports preliminary approval.    

v. Fairness to Absent Class Members 

As stated above, the Settlement reflects a substantial recovery for the Class as a whole, 

and provides for a pro rata distribution of the resulting Net Settlement Fund (after deduction of 

Court-approved fees and costs) based upon the amount of Polar Vortex Surcharges that each 

Class member actually paid.
10

  This factor thus also supports approval. 

vi. Whether the Settlement Is the Product of Arm’s-Length Negotiations 

Absent contrary evidence, courts presume that the parties negotiated in good faith and 

that the resulting agreement was reached without collusion.  Telectronics, 137 F. Supp. 2d at 

1016 (‘“Courts respect the integrity of counsel and presume the absence of fraud or collusion in 

negotiating the settlement, unless evidence to the contrary is offered’”) (quoting NEWBERG ON 

CLASS ACTIONS §11.51 (3d ed. 1992)).  This matter was settled after 2½ years of litigation, 

contested motion practice, and significant discovery.  This factor thus also supports approval. 

vii. Public Policy Considerations 

“[T]here is a strong public interest in encouraging settlement of complex litigation and 

class action suits because they are ‘notoriously difficult and unpredictable’ and settlement 

                                                           
10

 To reduce costs, and consistent with the similar threshold applicable to claim holders under 

Article VI.D.4 of the Plan, Class Members whose Recognized Claim Amounts are so small that 

their pro rata share of the Net Settlement Fund would be less than a $50 Minimum Payment 

Threshold will not qualify for a distribution under the proposed Plan of Allocation (which will 

also be subject to Court review and approval at the Fairness Hearing). 
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conserves judicial resources.”  Cardizem, 218 F.R.D. at 530 (quoting Granada Invs., Inc. v. 

DWG Corp., 962 F.2d 1203, 1205 (6th Cir. 1992)).  Here, there is no reason to deviate from the 

strong public interest in favor of this class action Settlement which provides significant monetary 

and non-monetary relief to the Class.  See also Telectronics, 137 F. Supp. 2d at 1008-09 

(“[b]eing a preferred means of dispute resolution, there is a strong presumption by courts in favor 

of settlement”), Berry, 184 F.R.D. at 97 (settlements of class actions are favored). 

In sum, the applicable factors
11

 that this Court will also ultimately have to weigh again 

later at the final approval stage all support preliminary approval here. 

II. THE COURT SHOULD PRELIMINARILY CERTIFY THE PROPOSED CLASS 

The Parties, for settlement purposes only, seek to certify the following Class: 

All current or former entities categorized as Large or Mid-Sized Commercial or 

Industrial Business customers of FES in FES’s business records that (a) had one 

or more accounts with FES that were invoiced, by or on behalf of FES, for Polar 

Vortex Surcharges (a/k/a RTO Surcharges) in 2014, and (b) paid all or a portion 

of such Surcharges. 

The Debtors have already provided the names and current addresses (or last known addresses in 

the case of former customers) of all Class Members to Heffler Claims Group. 

Class certification involves a two-fold analysis.  First, courts consider whether the four 

prerequisites for class certification (numerosity, commonality, typicality, and adequacy) under 

Rule 23(a) are satisfied.  Second, courts must consider, in an action seeking damages, if the 

relevant Rule 23(b)(3) requirements (predominance and superiority) are met.  Bent v. ABDM 

Ltd., 439 B.R. 475, 481-82 (Bankr. S.D. Ohio 2010).  All of these requirements are satisfied 

here. 

                                                           
11

 The final factor, Class’s reaction and existence of any objections, is appropriately considered 

at the final approval stage, after Notice to the Class Members has been issued. 
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A plaintiff satisfies its burden of showing that certification is merited by providing “an 

adequate statement of the basic facts to indicate that each requirement of the rule is fulfilled.”  

Pipefitters Local 636 Ins. Fund. v. Blue Cross Blue Shield of Mich., 654 F.3d 618, 629 (6th Cir. 

2011).  In determining whether Rule 23’s requirements have been met, courts avoid engaging in 

“free-ranging merits inquiries” at the certification stage, and must resolve factual disputes only to 

the extent necessary to determine compliance with Rule 23.  Amgen Inc. v. Conn. Ret. Plans and 

Trust Funds, 568 U.S. 455, 460, 466 (2013) (merits issues may be considered only to the extent 

“relevant to determining whether the Rule 23 prerequisites for class certification are satisfied,” as 

the purpose of the class certification analysis is not to decide the merits but simply “to select the 

method best suited to adjudication of the controversy fairly and efficiently”). 

A. The Class Meets the Four Requirements of Rule 23(a)  

Numerosity.  Rule 23(a)(1) tests whether the class is “so numerous that joinder of all 

class members is impracticable.”  Classes of 40 or more are routinely found to be sufficient to 

satisfy numerosity.  See Ganci v. MBF Inspection Srvcs, Inc., 323 F.R.D. 249, 255 (S.D. Ohio 

2017) (certifying class of 67).  Here, based on Debtors’ books and records, there are 36,345 

members of the proposed Class.  Fredericks Decl., ¶ 22.  Numerosity is thus easily satisfied. 

Commonality.  Rule 23(a)(2) requires that there be “questions of law or fact common to 

the class.”  Commonality is established where class-wide proceedings may “generate common 

answers apt to drive the resolution of the litigation.”  Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 

338, 350 (2011); see also Sprague v. Gen. Motors Corp., 133 F.3d 388, 397 (6th Cir. 1998) 

(“What we are looking for is a common issue the resolution of which will advance the 

litigation.”).  However, “[t]his provision does not demand that all questions of law and fact 

raised in the complaint are common to the class.  ‘The standard is not that demanding.’”  Bobbitt 

v. Acad. of Court Reporting, Inc., 252 F.R.D. 327, 338 (E.D. Mich. 2008); In re CommonPoint 
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Mortg. Co., 283 B.R. 469, 477 (Bankr. W.D. Mich. 2002) (same).  Indeed, even “a single 

common question will do.”  Wal-Mart, 564 U.S. at 359. 

Here, Schwebel alleges a pattern of activity by FES, common to all Class Members, 

involving FES’s common breach of substantially identical contract terms.  Compl., ¶¶2, 15; 

Declaration of Michael Brakey, Dkt No. 1179-1, ¶¶13-14; Fredericks Decl. ¶24.  As another 

bankruptcy court in this Circuit has noted, ‘“[c]laims arising out of standard documents present a 

classic case for treatment as a class action,’” and “when [a] class action arises from contracts that 

were virtually identical . . . ‘common questions of law and fact abound’”).  CommonPoint, 283 

B.R. at 477.  Common questions of law or fact here include: 

• whether the common language of the “pass-through events” clause in FES’s 

standard contracts precluded FES from “passing through” the Polar Vortex 

Surcharges to Class members; 

• whether FES’s conduct in invoicing Class members breached those contracts; and 

• the appropriate measure of damages.   

Compl., ¶28.  Such common questions are central to each Class Member’s claim, and are 

amenable to resolution on a class-wide basis. 

Typicality.  Typicality requires that the “claims or defenses of the representative parties 

are typical of the claims or defenses of the class.”  Rule 23(a)(3).  “The test for typicality, like 

commonality, is not demanding.”  Rockey v. Courtesy Motors, Inc., 199 F.R.D. 578, 584 (W.D. 

Mich. 2001).  Importantly, ‘“[t]ypical does not mean identical, and the typicality requirement is 

liberally construed.’”  Swigart v. Fifth Third Bank, 288 F.R.D. 177, 185 (S.D. Ohio 2012).  A 

named plaintiff’s claim is typical if it “arises from the same event or practice or course of 

conduct that gives rise to the claims of other class members, and if [its] claims are based on the 

same legal theory.”  In re Am. Med. Sys., Inc., 75 F.3d 1069, 1082 (6th Cir. 1996); Swigart, 288 

F.R.D. at 185.  Typicality is thus readily met when ‘“the class representative’s claims arise from 
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a contract similar to that of the putative class members.’”  CommonPoint, 283 B.R. at 477-78 

(quoting 5 MOORE’S FED’L PRAC. ¶23.24, at 23-104 (3d ed. 1997)).  As in CommonPoint, 

Schwebel’s claims here are typical of those of the other Class Members, as they are all based on 

FES’s common course of conduct in allegedly breaching common contract language. 

Adequacy.  Rule 23(a)(4) requires a representative plaintiff to be able to fairly and 

adequately represent the class’s interests.  In the Sixth Circuit, this means that: (1) the proposed 

representative ‘“must have common interests with unnamed members of the class” and (2) it 

must appear that the representatives will vigorously prosecute the interests of the class through 

qualified counsel.’”  Am. Med. Sys., 75 F.3d. at 1083.  Here, Schwebel and the Class have a 

common interest pursuing their alleged common claims, and neither Schwebel nor its counsel are 

unaware of any disabling conflicts between Schwebel and the other Class Members.  Fredericks 

Decl. ¶¶ 26, 33. 

It is also respectfull submitted that Schwebel has retained qualified counsel who have 

vigorously and diligently represented the Class’s interests.  See Fredericks Decl. ¶ 27; see also 

CommonPoint, 283 B.R. at 478 (adequacy shown where named plaintiffs’ two law firms “appear 

to be experienced in class action . . . bankruptcy law”).  Adequacy is thus met. 

B. The Proposed Class Meets the Requirements of Rule 23(b)(3) 

The Class also meets Rule 23(b)(3)’s predominance and superiority tests. 

Predominance.  Predominance “tests whether proposed classes are sufficiently cohesive 

to warrant adjudication by representation,” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 623 

(1997), and a claimant must show that the issues “that are subject to generalized proof, and thus 

applicable to the class as a whole, [. . .] predominate over those issues that are subject only to 

individualized proof.”  In re Visa Check/MasterMoney Antitrust Litig., 280 F.3d 124, 136 (2d 

Cir. 2001).  But a movant “need not prove that every element [of its claim] can be established by 
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classwide proof.”  Sandusky Wellness Ctr., LLC v. ASD Specialty Healthcare, Inc., 863 F.3d 460, 

468 (6th Cir. 2017), and predominance is met as long as a common question “is at the heart” of 

the action.  Powers v. Hamilton Co. Pub. Defender Comm’n., 501 F.3d 592, 619 (6th Cir. 2007). 

Courts routinely hold that “[c]ases alleging a single course of wrongful conduct are 

particularly well-suited to class certification.”  Powers, 501 F.3d at 619.  Indeed, as one court in 

this Circuit held in another class action that also involved allegedly improper surcharges: 

[Even if] certain aspects of Defendants’ contracts with customers may have varied, 

[plaintiffs’ claim] that the addition of a . . . surcharge to customers’ invoices was a 

breach of contract is common to all members of the putative class and predominates 

over any individual differences that may exist among the contracts. . . .  That is to say, 

Plaintiffs have satisfied the predominance requirement as to the claim for breach of 

contract because the essence of [that] claim, for each Plaintiff, would be whether the 

surcharge that Defendants allegedly added to customers’ invoices constituted a breach. 

Durant v. ServiceMaster Co., 208 F.R.D. 228, 232-33 (E.D. Mich. 2002) (certifying class); see 

also, e.g., Cobb v. Monarch Fin. Corp., 913 F. Supp. 1164, 1170 (N.D. Ill. 1995) (“claims 

arising out of form contracts are particularly appropriate for class action treatment”); Mortimore 

v. F.D.I.C., 197 F.R.D. 432 (W.D. Wash. 2000) (certifying breach of contract claim against 

defendant banks arising out of form agreements); Ettinger v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 122 F.R.D. 177 (E.D. Pa. 1988) (certifying class of customers who alleged that 

broker breached common contracts by charging improper mark-ups on certain bonds); Heartland 

Commc’ns., Inc. v. Sprint Corp., 161 F.R.D. 111, 116 (D. Kan. 1995) (certifying class involving 

common challenge to virtually identical contract provision that was common to agreements 

entered into by all class members). 

Here, whether the costs that FES incurred due to the Polar Vortex were the result of a 

“pass-through event” – and whether FES’s “pass-through” of the Polar Vortex Surcharges to its 

customers was a breach of contract – is the central issue, and would turn on common evidence as 

applied to a common contract provision that would ultimately result in a common determination 
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of the issue that will apply equally to all Class Members.  Fredericks Decl. ¶ 30.  Predominance 

is therefore satisfied.
12

 

Superiority.  Rule 23(b)(3) requires a class action “[to be] superior to other available 

methods for fairly and efficiently adjudicating the controversy,” after taking into account: “(A) 

the class members’ interests in individually controlling the prosecution or defense of separate 

actions; (B) the extent and nature of any litigation concerning the controversy already begun by 

or against class members; and (C) the desirability or undesirability of concentrating the litigation 

of the claims in the particular forum.”  Rule 23(b)(3)(A-C).
13

 

While there might be some Class Members who had big enough claims to justify 

litigating them on their own, to the best of Schwebel’s counsel’s knowledge none have done so 

(and there would likely be statute of limitations and/or bar date issues if any were to try to do so 

now).  Fredericks Decl. ¶32.  This further confirms that this is not a case where Class Members 

had strong interests in “individually controlling” the prosecution of the claims at issue.  By 

contrast, and even assuming no bar to individual claims, denial of certification would either (i) 

vastly increase the number of claims that the Court would have to resolve individually; or (ii) 

result in a situation where many Class Members (whether through lack of knowledge, reluctance 

or inability to litigate individual proofs of claim, or a combination thereof) do not submit claims 

                                                           
12

 Moreover, “the presence of affirmative defenses against various class members . . . will not 

usually bar a finding of predominance of common issues,” as individual defenses will defeat 

certification of a class only if they are the central focus of the action.  NEWBERG ON CLASS 

ACTIONS §4.26 (3d ed.); Garrish v. UAW, 149 F. Supp. 2d 326 (E.D. Mich. 2001) (certifying 

breach of contract claims as defendant’s common course of conduct remained predominant issue 

regardless of any affirmative defenses); Lauber v. Belford High School, No. 09-cv-14345, 2012 

WL 5822243, at *3 (E.D. Mich. Jan. 23, 2012) (same).  Indeed, affirmative defenses often raise 

additional common issues that only further strengthen the grounds for class certification.  See, 

e.g., Dupler v. Costco Wholesale Corp., 249 F.R.D. 29, 45 (S.D.N.Y. 2008). 

13
 A fourth factor, whether there will be “difficulties in managing a class action,” is 

inapplicable in the context of a settlement.  See Amchem, 521 U.S. at 620. 
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– thereby increasing administrative burdens and/or leaving hundreds or thousands of otherwise 

qualifying claimants uncompensated.  In short, granting class treatment here advances important 

policy goals of compensating damaged parties, deterring wrongful conduct, and insuring that 

even relatively smaller claimants get their “fair share” of the debtors’ remaining assets, and is 

thus a case that “call[s] for employing the class device” to vindicate the basic equitable purposes 

that bankruptcy courts exist to serve.  Matter of American Reserve Corp., 840 F.2d 487, 492 (7th 

Cir. 1998) (applying Bankruptcy Rule 7023 to class claim).  And because FES is in bankruptcy, 

this Court is plainly a “desirable” forum under Rule 23(b)(3)(C).  Superiority is thus also easily 

satisfied. 

III. THE COURT SHOULD APPOINT SCHWEBEL AS CLASS REPRESENTATIVE 

AND THE UNDERSIGNED COUNSEL AS CLASS COUNSEL 

Schwebel easily meets Rule 23(a)(4)’s adequacy test, as it has no conflicts with other 

Class Members, has retained experienced counsel, and has diligently pursued the Class’s claims.  

See §II.A above.  Schwebel should therefore be appointed Class Representative. 

In appointing class counsel, courts must consider “(i) the work counsel has done in 

identifying or investigating potential claims in the action; (ii) counsel’s experience in handling 

class actions, other complex litigation, and the types of claims asserted in the action; (iii) 

counsel’s knowledge of the applicable law; and (iv) the resources that counsel will commit to 

representing the class.”  Rule 23(g)(1)(A)(i)-(iv).  Here, it is uncontested that proposed class 

counsel, Scott+Scott Attorneys at Law LLP (“Scott+Scott”) and Meyers, Roman, Friedberg & 

Lewis LLP (“Meyers Roman”) are highly qualified to represent the class, as they combine the 

bankruptcy law and general expertise of Meyers Roman with the experience of a national class 
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action firm, Scott+Scott.
14

  See CommonPoint, 283 B.R. at 478 (appointing as co-class counsel 

two firms that “appear to be experienced in class action[s] [and] bankruptcy”).  The undersigned 

counsel also respectfully submit that their work in investigating the claims, defeating FES’s 

motion to dismiss in the District Court, pursuing the claims into discovery in this Court, and their 

work on negotiating the proposed Settlement, also merits appointing them as Class Counsel. 

IV. THE COURT SHOULD APPROVE THE PROPOSED NOTICE PLAN  

A. The Proposed Notice Contains the Requisite Content 

Notice to members of a class certified pursuant to Rule 23(b)(3) “must clearly and 

concisely state in plain, easily understood language: 

(i)  the nature of the action; 

(ii) the definition of the class certified; 

(iii) the class claims, issues, or defenses; 

(iv) that a class member may enter an appearance through an attorney if [it] so 

desires; 

(v) that the court will exclude from the class any member who requests exclusion; 

(vi) the time and manner for requesting exclusion; and 

(vii) the binding effect of a class judgment on members under Rule 23(c)(3).” 

The proposed Notice Plan meets all of these requirements, and in addition also provides 

that each Class member will also be advised (in its Individual Notice letter) of the size of its 

“Recognized Claim Amount” (namely, the amount of Polar Vortex Surcharges it paid) based on 

Debtors’ books and records.  See [proposed] Preliminary Order at Exhibit A-2.
15

 

                                                           
14 Information regarding the qualifications of the Meyers, Roman and Scott+Scott law firms 

is available at www.meyersroman and www.scott-scott.com, respectively.   

15
 The Notice will also advise each Class member of how it can dispute this determination of its 

“Recognized Claim Amount” in the (unlikely) event it can produce payment records showing 

that its Polar Vortex Surcharge payments were greater than what FES’s own records show. 
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The Individual Notice letter, in addition to summarily describing the nature of the action 

and the proposed Settlement and Class Members’ rights with respect thereto, also directs each 

Class Member to a much more extensive Website Notice that can be viewed on and downloaded 

from a dedicated settlement website, www.polarvortexsettlement.com.  This more detailed notice 

(see [proposed] Preliminary Order at Ex. A-1) sets forth a history of the action, the class 

definition, describes the claims and defenses asserted, summarizes the material terms of the 

Settlement, and advises Class Members of their various rights and how to exercise them 

(including their rights to object, to exclude themselves from the Class (“opt out”), to appear at 

the Fairness Hearing, and to appear by counsel) – and of the relevant deadlines for exercising 

those rights.  It also advises that any judgment, whether favorable or not, will bind all Class 

Members that do not request exclusion. In sum, the proposed Notice Plan complies with Rule 

23(c) by giving Class Members “sufficient information ... to permit an intelligent decision [in] 

language framing the key elements in the proceedings with both clarity and objectivity.”  3 

NEWBERG ON CLASS ACTIONS (5th ed. 2019), §8.31 at 252; Williams v. Bluestem Brands, Inc., 

No. 8:17-cv-1971, 2019 WL 1450090, at *5 (M.D. Fla. Apr. 2, 2019) (mailed postcard notice 

combined with longer website notice “clearly” sufficed to give class members adequate notice). 

B. The Proposed Combination of Mail and Website Notice Satisfies the 

“Manner of Notice” Requirement 

“For any class certified under Rule 23(b)(3), . . . the court must direct to class members 

the best notice . . . practicable under the circumstances, including individual notice to all 

members who can be identified through reasonable effort.”  Rule 23(c)(2)(B). 

Consistent with Rule 23 and due process, the Notice Plan requires the Claims 

Administrator to mail, by first class mail, the individualized summary Notice Letter to each class 

member at their current or last known address, as reflected in the Debtors’ books and records.  
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Moreover, to the extent that any such notices are returned due to a stale address, the Claims 

Administrator will access on-line databases to try to identify a corrected address, and will 

promptly re-mail the Individual Notice to that address.  To save on costs and avoid the added 

expense of printing and mailing a “long form” notice to all Class Members, the shorter 

Individual Notice letter will refer the recipient to the dedicated www.polarvortexsettlement.com 

website for a copy of the much longer “Website Notice”, as well as a “1-800” telephone number 

that will be answered by the Claims Administrator.  Inasmuch as all of the tens of thousands of 

Class Members here are large-to-mid-size industrial or commercial businesses, it is reasonable to 

expect that all of them have ready access to the internet – and even in cases involving mostly 

individuals (such as consumer class actions), courts today routinely approve notice plans that, as 

here, combine mailed individual summary notices (including postcards) with a much longer 

website-based notice and dissemination of a 1-800 helpline number.  See e.g. Hillson v. Kelly 

Servs. Inc., No. 2:15-cv-10803, 2017 WL 279814, at *12 (E.D. Mich. Jan. 23, 2017); Lloyd v. 

Navy Fed. Credit Union, No. 17-cv-1280, 2019 WL 2269958, at *3 (S.D. Cal. May 28, 2019); 

Williams, 2019 WL 1450090, at *5. 

Finally, Schwebel notes that counsel for both sides developed the Notice Plan in 

conjunction with an experienced claims administration firm (the Heffler group), which concurs 

that, based on its experience, the proposed Notice Plan is appropriate.  Fredericks Decl. ¶34. 

CONCLUSION 

For all of the foregoing reasons, Class Claimant respectfully submits that the Court 

should preliminarily approve the Settlement, preliminarily certify the proposed Class, approve 

the proposed Notice Plan, and enter the Parties’ [Proposed] Preliminary Approval Order. 

Dated:  November 20, 2019  
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 s/ David M. Neumann   

Peter Turner (0028444) 

Richard M. Bain (0016525) 

David M. Neumann (0068747) 

MEYERS, ROMAN, FRIEDBERG & LEWIS 

28601 Chagrin Blvd, Suite 500 

Cleveland, OH  44122 

Telephone: (216) 831-0042 

Facsimile: (216) 831-0542 

pturner@meyersroman.com 

rbain@meyersroman.com 

dneumann@meyersroman.com 

 

-and- 

 

SCOTT+SCOTT ATTORNEYS AT LAW LLP 

William C. Fredericks 

Judy Scolnick 

Scott Jacobsen 

The Helmsley Building 

230 Park Ave., 17th Floor 

New York, NY 10169 

Telephone: (212) 223-6444 

Facsimile: (212) 223-6334 

wfredericks@scott-scott.com 

sjacobsen@scott-scott.com 

 

-and- 

 

Geoffrey M. Johnson (0073084) 

SCOTT+SCOTT ATTORNEYS AT LAW LLP 

12434 Cedar Road, Suite 12 

Cleveland Heights, OH 44106 

Telephone: (216) 229-6088 

Facsimile: (860) 537-4432 

gjohnson@scott-scott.com 

 

Counsel for Proposed Class Representative 

Schwebel and the Proposed Class 
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